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1971 WL 16674 (D.D.C.) 

Delgar Inc. et al. 
v. 

Schuyler, Comr. Pats. 
District Court, District of Columbia 
No. 1904-70 
Decided Dec. 22, 1970, and Jan. 4, 1971 

States Patents Quarterly Headnotes 

PATENTS 

[1] Abandonment - Application (§ 10.3) 
Fees - Patent Office (§ 37.7) 

Pleading and practice in Patent Office - In general (§ 54.1) ^ 
Although Patent Office records show that notice of allowance was mailed on a certain digfe to 
applicant's attorney, and although fee was not paid as required by 35 U.S.C. 151 , court grants 
summary judgment authorizing Office to issue a new notice of allowance inasmuch as attorney 
allegedly did not receive first notice. 

*5I3 Action by Delgar Inc., Robert Gardel, and Egon Gorsky against William E. Schuyler, Jr., 
Commissioner of Patents. Summary judgment for plaintiffs. 

George R. Douglas, Jr., and Misegades & Douglas, both of Washington, D. C, and Nolte & Nolte, A. 
C. Nolte, Jr., Edward B. Hunter, and Evelyn M. Sommer, all of New York, N. Y., for plaintiffs. 

S. Wm. Cochran and J. F. Nakamura for defendant. 

Pratt, District Judge. 

Mr. Nakamura: If the Court please, this case is a patent case. It involves Section 151 of the Patent 
Statute. Section 151 provides that a written notice of allowance shall be mailed to the applicant. 
This notice of allowance calls for payment of an issue fee. If that issue fee is not paid within six 
months, the application is regarded as irrevocably abandoned by operation of the statute. 
Now, in the present case, the record shows that such a notice of allowance was mailed. The issue 
fee was not paid within the six months. 

The application, therefore, in the eyes of the Patent Office, stands abandoned by operation of the 
statute. 

Now, plaintiffs' claim for relief is based solely on their allegation that no notice of allowance was 
received by their attorneys. 

We submit that the statute provides no basis for relief. 

First of all, Section 15 1 does not expressly require that a notice of allowance be received by the 
applicant. In Section 151 there appears only the term "mail a written notice" - 
The Court: Is there any provision for publication of allowances? 
Mr. Nakamura: No, Your Honor, there is not. 
The Court: Are they customarily published? 

Mr. Nakamura: No, they are not customarily published. The notice is mailed. In the great majority of 

the cases, it is received. Occasionally it is not, for one reason or the other. 

In this case the applicant has only alleged that it has not been received. 

Now, there is a long-standing construction of the term "mail" in the Patent Office. This is a 

construction which excludes receipt. This is a construction which dates back at least 50 years, and 

long prior to the enactment of Section 15 1, which was enacted in 1965. 

I can show Your Honor representative decisions that have been handed down by past 

Commissioners, Ex parte Lacey, for example, in 1920 CD. 83, and Ex parte Glake in 1906 CD. 159. 

The Court: I take it that in this case there was a petition filed with the Commissioner? 

Mr. Nakamura: That is correct, Your Honor. 

If Your Honor would care to see the wording of Section 151, I have a copy of that statute here, 
which I am prepared to hand up. 

The Court: It says that they provide for a sum constituting the issue fee, or a portion thereof, which 
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shall be paid within three months thereafter. Upon payment of this sum, the patent shall issue. If 
payment is not timely made, the application shall be regarded as abandoned. 
Mr. Nakamura: That is correct. 

The Court: Then it says that any remaining balance of the issue fee shall be paid within three 
months from the sending of a notice thereof. 
Is that the notice of allowance? 

Mr. Nakamura: The first one is the notice of allowance. It contains an estimated issue fee. 

The Court: The second notice that they are talking about is the notice that more money is due, I 

take it? 

Mr. Nakamura: That is correct; if the printing exceeded the estimate. 
The Court: Yes. 

The Court: Has this type of situation ever been litigated before in court? 

Mr. Nakamura: To my knowledge, Your *514 Honor, it has not. This is the first time that the 

question has arisen. 

The Court: Now, what you have just shown me is the statute, itself, is that correct? 
Mr. Nakamura: This is the statute, itself, that is correct, Your Honor. 
The Court: All right, I will hear further from you, if you like. 

Mr. Nakamura: Your Honor, we submit that under normal rules of statutory construction, there being 
no legislative intent to include receipt in the term "mailing," that the defendant has no authority to 
read the term into the statute in the light of the past construction of "mail" in the situation with 
which we are now concerned. 

The Court: What is involved in resurrecting a patent which has been put in an abandoned category? 
Do you have to file all over again? 

Mr. Nakamura: Yes. If the applicant is willing to forego the benefit of having the earlier date, the 
date of his earliest application, then he can file at any time. 

As in this particular case, if he filed today, the application would date from today. 
The Court: What does this patent cover? 

Mr. Nakamura: This is a patent on a doll, Your Honor. I believe, Your Honor, before I leave, I would 
like to point out that there is a drawing which accompanies the patent application. It is in the file. It 
is a part of Exhibit A, accompanying the defendant's motion to dismiss. 
The Court: Did you file a response to the motion to dismiss? 

Mrs. Sommer: Yes, we did, Your Honor. We filed an opposition to the motion to dismiss. 

First, I would like to sort of point out the sequence that this case went through in the Patent Office, 

mostly because I think that it is very interesting. 

The application was filed in December, 1965, and went through a normal course of prosecution up to 
the filing of notice of appeal and a brief upon appeal. 

Sometime in October, specifically October 9, 1968, the examiner who was prosecuting the 
application called a Mr. W. S. Seward, who was a partner in Nolte & Nolte, and who was the attorney 
who was handling the application, and advised him that he was going to allow the case. That was 
October 9, 1968. 

On October 10, 1968, the Patent Office sent out a paper, which is Paper 14 in this case, in which the 
Patent Office indicated that the prosecution in the case was closed and that a notice of allowance 
would shortly be forwarded. This is an official form of the Patent Office. 

That form, which is Form P.O.L. 255, as I said, was mailed 10/10/68, and was addressed to Nolte 
and Nolte. 

On that very same day another paper went out from the Patent Office, which was mailed to another 
address. It was mailed to the firm of Brown & Seward at 11 Park Road, New York City. That very 
day, two papers were mailed from the Patent Office: One, the form P.O.L. 255; the other, a Form 
19. Both going to different addresses. 

Thereafter, another paper was mailed from the Patent Office, this being Paper Number 15 and Form 
P.O.L. 37. This paper carries the date January 29, 1969, and this form is what is known as a Notice 
of Examiner's Amendment. 

This form says pretty much the same thing. It indicates some amendments that the examiner is 
entering pursuant to a conference had with Mr. Seward on 10/10/68, and says a notice of allowance 
will be forthcoming. 

I think that this paper, which was addressed to Nolte and Nolte at 330 Madison Avenue, is 
interesting, because it carries not only the notation that the paper was typed on 10/31/68, but it 
was mailed on January 29, 1969. 
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I would like to point out that I mentioned that one paper was mailed to another address in this 
period. Two additional papers were mailed to Brown and Seward at 11 Park Road. 
The Court: Who was the attorney for the applicant? 

Mrs. Sommer: Originally, attorneys of record were Brown and Seward. During the prosecution, an 

associate power of attorney was filed, making Nolte and Nolte the attorneys of record. 

I would like to point out, for example, that when notice of appeal was filed in this case, the notice of 

appeal carries an express written-typed notice which says: 

All correspondence is to be addressed to Nolte and Nolte, 330 Madison Avenue. 

The very next paper which was mailed by the Patent Office, which is what we call the appeal receipt, 
that gives the appeal number and which was mailed within about a week of that date, is mailed to 
Brown and Seward at 11 Park Road. 

Despite the fact that the notice of appeal carries the express note: All correspondence to go to Nolte 
and Nolte, the appeal receipt was mailed to Brown. 

So, we have a course of conduct throughout of the Patent Office's sending correspondence to 
different addresses. 

Fortunately, the mail was rerouted by the Patent Office and the papers that I am referring *5!5 to 
were received in the Office of Nolte and Nolte at 330 Madison Avenue. 

I also want to point out-because the Patent Office made a big issue of the fact that notices of 
allowance are typed on one day and they carry the next mailing day and they are mailed out. It is 
presumed that they are mailed out on the next day-that the form P.O.L. 255, which I mentioned 
before, carries the typing date 10/31/68 and was mailed January 29, 1969. In other words, some 
three months later, this was mailed out of the Patent Office. 

Mr. Nakamura, counsel for the Patent Office, mentioned that the rule which is involved, or the 
statute which is involved, is 35 U.S.C. 151 , and that this requires that the notice of allowance be 
mailed. 

Specifically, the statute says, "Mailed or given." 

I have a copy of the statute here and the patent laws. It says, "If it appears that the applicant is 
entitled to a patent under the law, a written notice of allowance of the application shall be given or 
mailed to the applicant." 

In other words, I think that it connotes a little bit more than just putting it in the mailbox. It 
connotes that it is either given or mailed. In other words, both terms appear in the statute. 
Furthermore, the Patent Office has promulgated its own rules in connection with notice of allowance. 
And the rule is a little different than the Patent Office and puts a stricter construction-I am sure that 
I have the rule-yes. The rule which is involved, and this is from the Patent Office Rules, is Rule 311, 
and it is noted under "Notice of Allowance: If upon examination it shall appear that the applicant is 
entitled to a patent under the law, a notice of allowance will be sent to him." 
If the word "sent" is looked up in the dictionary-and we mentioned this in some of the papers-it 
indicates more than mailed. It indicates that it is going to be received. 
Also, in connection with mail given or sent, Mr. Nakamura cited some cases. 

We would like to point out that this very court, the District of Columbia, has, in a decision, Creasy 
versus the United States, and that is 4 F.Supp. 175, D.C.-Va. 1933, expressly set out that there is 
no notice unless it is received. 

In other words, just merely putting it in the mail is not notice. The notice must be received. 

The Court: Mrs. Sommer, did you receive the January 29th letter, that is January 29, 1969, that the 

application was being passed to issue by the examiner? 

Mrs. Sommer: Yes, sir, we did. 

The Court: What did you do when you got that? 

Mrs. Sommer: We got that. I happen to have a copy of the correspondence here with me. Mr. W. S. 
Seward, who was a partner in the firm of Nolte and Nolte, was handed that in the course of-in other 
words, the mail is opened in a very specific manner. The papers are entered and a record is made of 
all mail that is is received. If there is anything that the applicant must do-in other words, if there is 
anything that we have to do, the office has to do-it is entered onto the outside of a file, and on the 
outside of the file, the date that the thing came in and the date for response appears. 
Nothing appears on this outside of this file after the fact that an appeal brief was entered. There was 
an amendment also entered, which also appears. 

There is no indication of notice of allowance receipt, because it was never received. 
The Court: Is there any indication that the January 29th letter was received? 

Mrs. Sommer: No; the only indication is that we have it and have the letter written by Mr. Seward, 
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in which he advised the client that this notice had been received. There is nothing for the applicant 
to do. when that is received. 

The Court: What is the normal time span between this kind of a communication and the receipt of 
the notice of allowance? 

Mrs. Sommer: Well, we have cited a case in this case. The patent is Tran Van Khai Patent. I have 
the number. It is Number 3498764. An instance there was 13 days. 

We have also mentioned patent applications in our own file, where it has gone up to eight months. 
There is no statutory requirement that we inquire. 

In other words, if a normal office action is received that there has been a notice promulgated by the 
Patent Office which says that within two months if nothing has happened you should write a status 
letter. 

There is no requirement with respect to this notice that a patent will be issued on inquiring. 
The Court: Don't most people, when they do not get the notice of allowance, promptly get on the 
telephone or write a letter or do something about inquiring about where it is. 
Mrs. Sommer: I would say no. 

In the same file, Tran Van Khai, which we referred to, the same procedure arose, and it is not 
conventional to inquire. Not in this. 

The Court: It is my experience in dealing with the Government that if you know a letter *516 is 

coming and you do not get it, you get on your horse. 

Mrs. Sommer: We are now inquiring at the end of two months. 

The Court: It does not matter whether it is the Patent Office, or any other branch of Government: 
The Federal Power Commission, the Federal Communications Commission, Internal Revenue, any of 
these. If you know that something is going to happen and it does not happen and you have not 
received it, why, I think it is par for the course to call up and say: Look, we missed something. 
Mrs. Sommer: Well, I have to admit that previous to this we had-in some cases the attorney would 
keep a record. Then he would inquire. But it was no general rule. We now have the general rule in 
the office that the Docket Clerk inquires at the end of two months. 

I wanted to make another point in this case: There are a number of decisions in which this same 
issue came up, where the notice of allowance allegedly was not received. These decisions are in no 
way made public. In other words, they have not been published. This Tran Van Khai Case I referred 
to. 

Mr. Nakamura served Mr. Douglas yesterday with a paper, Opposition by Defendant to Plaintiffs' 
Motion for Summary Judgement, in which a noted decision is mentioned, in which, in fact, the 
decision appears as Exhibit C, all going to this point of late payment of final fee. 
And there is another one. I have the Patent Application Number. I do not have the number of the 
issued patent. 

None of these decisions have ever been published by the Patent Office, by the agency. There is no 
record of them. 

We would like to point out, therefore, that these decisions can not be relied upon, whether they are 
positive or negative, really, by the Patent Office, since there has been no notice, as is required by 
the Administrative Act and by the Public Information Section of the Administrative Act, which says 
that, specifically 552 under 2 (a), that each agency, in accordance with published rules, shall make 
available for public inspection a copy (a) a final opinion; (b) those statement of policy and 
interpretations which have been adopted by the agency and are not published by the Federal 
Register, so on and so forth. None of these decisions. There is a large number of them. We have 
re f errec j to three right here. We can mention three right here. One of which for the first time I saw 
this morning, because I saw these opposition papers this morning. Two of which were obtained for 
us by Mr. Douglas through personal contacts. 

In other words, you would never know that the Commissioner had decided favorably, and had 
decided favorably in the Tran Van Khai Case, which is the exact same as the instant case; the exact 
same facts existant that Commissioner Reynolds decided in October 1969, I believe it was, that 
another notice of allowance would be forthcoming. 

His decision is very simple. He says: On the facts in the case. His decision is dated October 30, 
1969. It is in the file of U. S. Patent 3498764. He says: The renewed petition filed October 17, 1969, 
for the acceptance of a final fee in the above-entitled application has been considered. On the basis 
of the entire record, as now presented, it is thought proper to hold that a notice of allowance of the 
application was not duly mailed on November 15, 1968. Accordingly, the present action is to be 
treated as such a notice of allowance. Since the issue fee was paid on July 10, 1969, the patent will 
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be issued in due course. The petition is granted to the extent indicated. 

There is another one where the exact situation arose. Again Commissioner Reynolds issued the 
patent. 

In other words, the Commissioner has, in situations which parallel this case on all fours, 
subsequently permitted the payment of the final fee which was due and issued a notice of allowance. 
The loss of a patent. I do not believe that it is germane to the issue, but we mentioned that this is a 
patent for a doll; specifically, it is for a walking doll, and a very important doll. 
This application form has licenses all over the world. 

In other words, I do not want to mention the assignee, because that gets into particulars which are 
not germane. 

This is a very commercial patent; extremely important. 

If the patent does not issue, we are now in the situation where there is really nothing under the 
recent decisions on know how and secret information, and so on. There is nothing left. 
This patent has issued. For example, there are corresponding patents in other countries in the world. 
There is for sure I know in Germany. I am not sure of the other countries. As I say, it has been 
licensed all over the world. 

The applicants have exhausted their remedy in the Patent Office and have filed petitions, renewed 
petitions, all of which have been denied by Assistant Commissioner Kalk on the grounds, first of all, 
that the statute prevents him from acting otherwise. 

I just pointed out at least two cases where Assistant Commissioner Reynolds has also, as *517 an 
arm of the Patent Office, decided differently. 

Also, the Patent Office feels that just mailing it and putting a copy of the notice of allowance with the 
word "mailed" on it is all that the Patent Office has to prove. 

We have set out in considerable detail what the Patent Office does with respect to mailing a notice of 
allowance. 

Number One, they send it to a typist, who types it on the day before it is dated. The typist in our 
case would have typed it. In all cases, it is universal procedure. Types it on one day, but types in 
another date. The thing is then sent to the mail room, and presumably is mailed out from the mail 
room. No record of it is made in the mail room; of its receipt in the mail room or of its actual 
mailing. 

Any record which is entered into the file is entered from a card or tape which is made in the Notice 
of Issue Branch; not from the mail room. 

So, we, as in Tran Van Khai, where they were sustained, where the appellant was sustained, do not 
believe that the Patent Office can rely on their saying that they just mailed it and that they have a 
record that they mailed it. 

I pointed out in one case where they say that it was typed on one day and mailed three months 
later, in our own file. This presumably was typed one day and mailed the next day. It was never 
received in our office. There is no record of it anywhere. 

I also want to point out that Mr. Nakamura said that usually these things are received. But there are 
instances where they are not received; where they are not correctly addressed, or misdirected, or 
who knows what, and get into the wrong office. 

We do not feel that we have to establish that. We just have to prove that we never received it. It 
was never received in the office. 

Inquiry was made at the Patent Office in connection with the prosecution of another application in 
another country, a corresponding application in another country. 

Mr. Seward, who was handling it-I remember, it was Louden against the United States-he went and 
got the United States' file and saw that there was no notice of allowance. Then immediately the 
petition was filed. 
The Court: Mr. Nakamura. 

Mr. Nakamura: If I may, Your Honor, I would like to add some comments in rebuttal here. 
First of all, with reference to these decisions in other patents which Mrs. Sommers has referred to, 
and with reference, also, to her argument with respect to the Administrative Procedure Act, I would 
like to point out this: That these two decisions that she mentioned are in the patent files. As such, 
they are available to the public. 

Now, it is true that we have not indexed them. But as Your Honor will appreciate from the number of 
cases which have come up on this point, it apparently would be a burden on the Patent Office to 
index such decisions. 

Now, with respect to the first of those cases, the Tran Van Khai Case, I believe, is mentioned by Mrs. 
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Sommer. 

I would like to point out this fact, that the attorney in that case complained not only that he did not 
receive the notice of allowance, but he also complained that the firm was not shown correctly in the 
address. 

So, in this case there was some possible indication that the Patent Office had not very properly 
mailed the notice of allowance. 

The Court: Mr. Nakamura, the reason that Mr. Reynolds accepted the final fee in the Tran Van Khai 
Case was because of the fact that he was satisfied that the notice of allowance had not been 
received; is that not true? 

Mr. Nakamura: Had not been duly mailed, Your Honor. I believe that was the comment. 
The Court: He said not duly mailed? 
Mr. Nakamura: Not duly mailed. 

If one looks to the reasons that supported the attorney's petition-in my copy here, it would be on 
the 4th page, after the decision of Commissioner Reynolds; then the next to the last sentence of the 
petitioner says: If the Patent Office actually mailed a notice of allowance in the present case, how 
can it be so sure that it was mailed to the applicant's attorney, as 35 U.S.C. 151 requires, especially 
when it is ruled that the Patent Office copy of the notice of allowance did not even show the 
attorney's name correctly. 

[1] The Court: In this case, your own record shows that notice of allowance was mailed on a certain 
date? 

Mr. Nakamura: Yes, it does, Your Honor. 
The Court: It shows to whom it was mailed? 
Mr. Nakamura: Yes, that is correct. 
The Court: To Nolte and Nolte? 

Mr. Nakamura: That is correct. We have a copy in the file papers that, perhaps, Your Honor may be 
interested in seeing just what that notice of allowance looks like. I have the actual application file 
here. 

The Court: What was mailed was presumably a carbon of that, I take it? 

Mr. Nakamura: Yes, Your Honor; this is the original, and a carbon is mailed as a matter of practice. 
There is one other point that I would like to make, Your Honor: 

*51S In our opposition, which was filed yesterday, there is attached Exhibit B, which is the last 
decision of the Assistant Commissioner in this particular case. 

I would like the Court to note that in the last line on the first page Commissioner Kalk says: 
Petitioners are apparently the only ones who have complained about not receiving a notice of 
allowance mailed on February 20, 1969. 331 were mai led that day. 
There is just one statement that I would like to make in closing, Your Honor: 

There is a reason why Assistant Commissioner Reynolds allowed the petitions in the two cases that 
Mrs. Sommer has mentioned. There is equally a good reason why the petition in this case was 
denied. 

The distinction is this: If there is any positive indication in the application filed, itself, that the Patent 
Office may have not properly mailed a notice of allowance, then the Commissioner will grant relief. 
But if there is no such indication, no such positive indication of improper mailing by the Patent Office 
of the Patent Office application, and there is only the allegation that the applicant did not receive the 
notice of allowance, then relief is denied. 

The Court: Your proof of mailing is the possession of the ribbon copy of the notice of allowance, 

which is part of your file? 

Mr. Nakamura: That is correct. 

The Court: The fact of mailing the notice is entered some place else? 

Mr. Nakamura: Yes, it is. It is on the face of the application filed. I don't know whether Your Honor 
noticed that. In the lower right-hand corner there is a stamped in date of February 20, 1969. 
There is a block there, I believe, that is labeled "Notice of Allowance." Date mailed: February 20, 
1969. That is the date that it was mailed. 
The Court: Who put that on there? 

Mr. Nakamura: This would be placed on there by the issuing branch. 

The Court: But they have no other record other than having put that stamp on there, is that correct? 
Mr. Nakamura: Other than having kept a tally of the total number which were mailed that day, or 
each day, there is no record kept on specific applications. 

The Court: Mr. Nakamura, is there any particular pattern about when notices of allowance are 
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issued? 

Mr. Seward's affidavit has four cases cited, one of which has an allowance notice sent after 13 days; 
v another one was a month and 20 days; another one was four months and 21 days; another one is 
eight months and three days. 

With respect to one of these, they mention a status letter which was sent and brought no response. 
The second status letter brought a telephone call from the examiner, giving the date of allowance, 
stating that the application was abandoned for failure to file an issue fee. In that case a petition to 
review is pending. 

Mr. Nakamura: In answer to your question, Your Honor, there is no period, I believe, that one can 
count on from notification to the mailing of the notice of allowance. It fluctuates. It depends upon 
the work load. It depends upon the people there that particular day; whether they have gotten 
behind. I am afraid that it is not a preditable figure. 
The Court: What about the status letters and telephone calls? 

Mr. Nakamura: Telephone calls would be answered. Status letters generally are answered. But I 
would not say that they are invariably answered. That would not be correct. 

The Court: What would be the effect on the Department if the rule were other than requiring the 
notice to be mailed, but also require that it be received? 

Mr. Nakamura: Then I believe that we would have to grant a petition in every case that comes into 
the Patent Office complaining about failure to receive notice of allowance. 
The Court: How many of those have you had in the past? 

Mr. Nakamura: There are probably not too many, but I would not say for sure. I can say this much; 
that-well, no, I don't think that is a very good estimate. I was going to say that in addition to the 
two cases that I handed up to you, there is one other published Commissioner's Decision that I know 
about. There are a few others, but they all date back to the 1920's or earlier. 
The Court: Those are Patent Office Gazette reported cases? 
Mr. Nakamura: That is correct. 

The Court: What I was thinking about is in you normal experience does this happen very often? 
There may have been some cases in situations where this has happened, and because of these 
decided cases they have not taken it further; or the subject matter might not have been sufficient to 
warrant going further. I was just wondering, as a matter of general experience, does this happen 
very often? 

Mr. Nakamura: I am not personally experienced in this, Your Honor. But I am quite sure that there 
are, from time to time, cases coming up on this point. Just from casual conversation, I know this 
personally. 

The Court: Well, I think that I have heard enough. I am going to deny the Government's *529 
motion to dismiss and grant the plaintiffs some kind of relief. 

I am going to require the plaintiff to work out the form of the order with Mr. Nakamura, so that it 
will do the least damage to the Department's practice. 

The reason why I am ruling as I am is because it is difficult for me to believe that the notice was or 
was not received, when these people, who have every interest in its receipt, apparently acted on the 
assumption that it never came. 

I am perfectly willing to admit that the language of the statute and the decisions of the Patent Office 
are just as you stated, Mr. Nakamura. 

But I think that in the rare case, such as this, that comes up, that, because of the fair administration 
of law by the Patent Office, it would permit these rare situations to be accomodated instead or 
relying on the strict letter of the statute. 

So, I will charge you, Mrs. Sommer and Mr. Nakamura, to work it out and I will sign an order on it. 

The reason that I am requiring you to do that is because of the fact that Mr. Nakamura is with the 

Patent Office and he has an important position down there. I am sure that he would not agree to an 

order that would go further than it has to. I do not know enough about patents to take the 

responsibility or trust my own judgment. 

Mrs. Sommer: Thank you, Your Honor. 

Mr. Nakamura: I believe that I understand Your Honor. 

Jan. 4, 1971 

ORDER 

Upon consideration of the defendant's Motion to Dismiss and the plaintiffs' Motion for Summary 
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Judgment and the hearing thereon, it is by the Court this 31st day of December 1970, 

Ordered that (1) the defendant's Motion to Dismiss herewith is denied, (2) the plaintiffs' Motion for 

Summary Judgment herewith is granted, and (3) the defendant herewith is authorized to issue a 

notice of allowance in plaintiffs' patent application Serial No. 513,380, in suit. 

D.D.C. 

172 U.S.P.Q. 513 
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